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Deeds — Does Power of Revocation in a Deed Make the Instrument 
Testamentary? — A grantor executed and delivered a deed to a chari- 
table or benevolent corporation, subject to a life estate in herself, and 
reserving to herself the power of revoking the gift to the grantee by 
formal instrument. The Supreme Court of California held that this 
instrument was testamentary in character and, therefore, void be- 
cause not executed as a will. 1 

The case does not refer to Nichols v. Emery, 2 which seems indistin- 
guishable from it. There a father executed and delivered a deed to 
his son in trust to sell the land described in the deed upon the grant- 
or's death and divide the proceeds in a certain way. The grantor 
meanwhile reserved a life estate and a power of revocation. The elab- 
orate opinion of Mr. Justice Henshaw sustaining this conveyance would 
seem to answer every contention that was made in the present case. 

The future interests in both the Nichols case and the Tennant case 
would seem plainly to be vested. It will be found upon examining 
the authorities cited by the court in the Tennant case that they deal 
with instruments in which the future estate was not to vest in interest 
until the grantor's death. 3 H. H. A. 

Easements — Implied Grant of Non-Continuous Easement — Con- 
struction. — The owner of a large tract of land, covered with water, and 
useless for any beneficial purpose until reclaimed, constructed a levee, 
built drainage canals which collected the water at the lowest portion 
of the land, and erected at that point a pumping plant which served 
to throw the water away from the land. He then sold all of the re- 
claimed land, except the fifty acres upon which the pumping plant 
stood, to plaintiff's predecessors in interest. Later, he sold the fifty 
acres to those under whom defendant deraigns title. Upon these 
facts, the Supreme Court holds that the first grantee, and through 
him, the plaintiff, not only had the right to maintain the levee and canal 
for the purpose of discharging the waters from his land over the lands 
acquired by the defendant, but also acquired the right to maintain and 
use the pumping plant. 1 



1 Tennant v. Tennant Memorial Home (Dec. 16, 1912), 44 Cal. Dec. 
690. 

2 Nichols v. Emery (1895), 109 Cal. 323, 41 Pac. 1089. 

8 For example, in Leaver v. Gauss (1883), 62 la. 314, 17 N. W. 522, 
cited by the court, the deed expressly provided that "the grantee is to 
take no estate during the lives of the grantors." The court said, in 
holding that no interest passed but that the deed was an attempt at 
testamentary disposition, "any language employed by the grantor which 
would be sufficient to create an estate to commence at a future day 
would, in the nature of the case, give a present interest in the prop- 
erty. The estate would stand created, and the enjoyment postponed. 
A declaration that the grantee takes no interest, during the life of the 
grantor is equivalent, we think, to a declaration that no estate is cre- 
ated." 

1 Jersey Farm v. Atlanta Realty Co. (Jan. 29, 1913), 45 Cal. Dec. 168. 
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So far as the easement claimed was one for the discharge of water 
over the servient tenement, there is nothing unusual in the decision. 
It is unfortunate, however, that the learned justice who delivered the 
opinion in some of the language used by him does not seem to have 
borne in mind the distinction between the implied grant and the im- 
plied reservation of an easement. Mr. Justice Henshaw says: "Where 
the owner of two tenements sells one of them, or the owner of an 
entire estate sells a portion of it, the purchaser takes the tenement 
or portion sold with all the benefits and with all the burdens that ap- 
pear at the time of the sale to belong to it as between it and the 
property which the owner retains." We venture to doubt that part 
of the statement quoted which holds that the purchaser takes the bur- 
dens. The great weight of authority recognizes a difference between 
the case where the owner grants the servient tenement and that where 
he grants the dominant tenement, and the difference is one that seems 
to rest on sound sense. 2 If I own a house and also an adjoining lot, 
and have dug an open drain from my house through my vacant lot to 
the street, and sell the house, retaining the vacant lot, doubtless the 
purchaser of the house gets the right to maintain the open drain over 
the lot in the same manner in which I was using it when I made the con- 
veyance to him. 3 But suppose the lot is sold first, and I retain the house? 
Can it be maintained that my vendee does not get the fullest owner- 
ship of the lot, including the right, if he chooses, to close up the 
drain? While the purchaser gets the benefits which the seller en- 
joyed, he does not take the land subject to the burdens. Technically 
expressed, upon the conveyance of the quasi-dominant tenement, the 
purchaser acquires all quasi-easements which are apparent and contin- 
uous, as well as convenient and beneficial for the reasonable enjoy- 
ment of the tenement; upon the conveyance of the quasi-servient ten- 
ement, there is no implied reservation of any quasi-easements, except 
those of strict necessity. 4 The distinction between an implied grant 
and an implied reservation is roughly embodied in the pertinent sec- 
tion of the Civil Code, which, it will be noted, speaks only of "grants" 
and "benefits," and does not mention "reservations" or "burdens." 5 

The novelty of the case, however, consists in the fact that the right 
to use the servient tenement would be considered by the authorities as 
in the nature of a non-continuous easement. Like a right of way, and 
unlike an easement for the enjoyment of light, for example, the use 
of the pump required an entry on the servient estate every time it was 
used. It has generally been held that only continuous easements can 



2 14 Cyc. 1166, 1171. 

3 Kelly-Dunning (1887), 43 N. J. Eq. 10, 10 Atl. 276. 
* Jones, Easements, Sees. 126-128. 

s Civil Code, CaL Sec. 1104; Cave v. Crafts (1878), S3 Cal. 135. 
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be created by implied grant, — the Civil Code in the section quoted says, 
"permanent." Notwithstanding the statement of Mr. Justice Henshaw 
that the case is not unique, we believe that no similar case can be 
found in the books. The New Jersey case which he cites was one 
where, as Vice Chancellor Pitney (now Mr. Justice Pitney of the 
United States Supreme Court), points out in his opinion, the pump was 
situated on the dominant tenant's land, so that there was no need of 
any entry every time it was used, — in other words, there was what the 
books call a continuous easement. 6 

However, in spite of the authorities, it may well be doubted whether 
the element of continuity in the sense in which the judges and text 
writers have interpreted it, is really important. The essential thing 
would seem to be that the means of enjoyment are apparent and not 
of so uncertain a character as to be incapable of definition. The 
element of continuity would seem to have been introduced by the 
courts to prevent the acquisition of rights of way, yet even with re- 
spect to them, the doctrine has been modified where permanent paved 
ways are involved. 7 In the principal case, the plaintiff clearly had an 
easement to discharge water over the defendant's land, and the mechan- 
ism by which he accomplished that result ought to be immaterial. The 
propriety of the result in the case under consideration can hardly be 
doubted. O. K. M. 

Estates in Land— Rule in Shelley's Case. — "There is no knowledge, 
case or point, seem it never so little account, but will stand our stu- 
dent in stead at one time or another, and therefore in reading 
nothing to be pretermitted." x So wrote Sir Edward Coke, and had 
he lived at a time when statutory changes from the common law were 
so prevalent as now, surely he would not have neglected to add, "or 
be it never so securely abolished by statute." That a remainder to 
the heirs, in a deed or devise to the ancestor for life, is to be con- 
strued as a limitation on the ancestor's estate, so that the heirs take by 
descent and not by purchase, is a simple rule, but the comment would 
seem to be not far wrong that it is "a rule which has done more to 
produce litigation than all the other arbitrary rules of law combined." 2 
The rule in Shelley's Case 3 was abolished in California in 1873, 4 yet 



6 Larsen v. Peterson (1895), S3 N. J. Eq. 80, 30 Atl. 1094, 1098; V. 
C. Pitney says: "I conclude that the word continuous in this connec- 
tion means no more than this — that the structure which produces the 
change in the tenement shall be of a permanent character, and ready for 
use at the pleasure of the owner of the dominant tenement without 
making an entry on the servient tenement." 

7 Brown v. Alabaster (1887), L. R. 37 Ch. D. 490. 

1 Co. Ljtt. 9a. 

2 Gross v. Sheeler (1885), 7 Houst. (Del.) 280, 31 Atl. 812. 

3 Cal. C. C, Sec. 779; Barnett v. Barnett (1894), 104 Cal. 298, 37 
Pac. 1049. The code section in question applies to real property. 
Query, as to personal property is the rule abolished or not? 

* 1 Coke 93b. 



